December 30, 1994

Honor abl e Kenneth W Morti ner
Pr esi dent

University of Hawaii

Bachnman Hal |

2444 Dol e Street

Honol ul u, Hawaii 96822

Attention: Ral ph T. Horii, Jr.
Senior Vice President for Adm nistration

Dear President Mrtiner:

Re: Disclosure of Sexual Harassnment |nvestigating Panel's
Fact - Fi ndi ng Report to Conpl ai ni ng Student and
Respondent Faculty Menber

This is in reply to your letter to Attorney Ceneral Robert
A. Marks requesting an advisory opinion concerning the above-
referenced matter. | n accordance with established protocol, your
opi ni on request was forwarded to the Ofice of Information
Practices ("OP"') for a reply.

In a letter to you dated February 23, 1994, a copy of which
is attached as Exhibit A we advised you that the fact-finding
report of the University of Hawaii's ("University") sexual
harassnent investigating panel should not be nmade avail able for
public inspection and copying under part Il of the Uniform
Information Practices Act (Mdified), chapter 92F, Hawaii Revi sed
Statutes ("U PA"), entitled "Freedomof Information."™ 1In our
letter, we also infornmed you that, in a separate opinion, we
woul d advi se the University regardi ng whether the fact-finding
report of the sexual harassnent investigating panel nust be nmade
avai l abl e for inspection and copying by the conplaining student
and the respondent faculty nmenber, under part Il1 of the Ul PA,
entitled "D sclosure of Personal Records."”
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| SSUE PRESENTED

Whet her, under part |1l of the U PA entitled "D sclosure of
Personal Records,"” a fact-finding report of the University's
sexual harassnent investigating panel nust be nade avail able for
i nspection and copyi ng by the student-conpl ai nant and the
respondent faculty nmenber.

BRI EF _ANSWER

Yes, once a final decision has been nmade by the Vice
President. Based upon an exam nation of the fact-finding report,
we believe that it is a "personal record" pertaining to the
conpl ai nant and respondent. Under section 92F-23, Hawaii Revised
St atutes, each agency nust make an individual's personal records
avai l able for their review and copying, unless the personal
record requested is exenpt fromdisclosure to the individual to
whom it pertains under section 92F-22, Hawaii Revised Statutes.

Only two of the exenptions in section 92F-22, Hawaii Revi sed
Statutes, would arguably permt the University to wi thhold the
fact-finding report of the investigating panel fromthe
i ndi viduals to whomthe report pertains.

Under part 111 of the U PA an agency is not required to
di scl ose a personal record (or information contained therein)
whi ch "would reveal the identity of a source who furnished
information to the agency under an express or inplied prom se of

confidentiality.” Haw. Rev. Stat. § 92F-22(2) (Supp. 1992 &
Conmp. 1993). The fact-finding report is devoid of any
information that woul d substantiate that an express pron se of
confidentiality was extended to persons nentioned therein, or
ot her evidence that woul d support finding the existence of an
inplied prom se of confidentiality. |In the absence of such
indicia or evidence, we are constrained to conclude that this
exenption does not apply to the fact-finding report.?

Further, under part 11l of the U PA an agency nmay w t hhol d
"investigative reports and materials, related to an upcom ng,
ongoi ng, or pending . . . admnistrative proceedi ng agai nst the

'However, should the investigating panel have evidence that
woul d support finding the existence of an inplied assurance of
confidentiality, and present this evidence to the AP, the AP
shal |l reconsider its opinion
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individual." Haw. Rev. Stat. § 92F-22(4) (Supp. 1992 & Conp.
1993). In our opinion, the process created by the University's

Conpl ai nt Procedure is an adm nistrative proceedi ng, one that
could lead to the inposition of disciplinary sanctions upon

enpl oyees accused of violating the University's sexual harassnent
pol i ci es.

The | egislative history of section 92F-22(4), Hawaii Revi sed
Statutes, convinces us that it was intended to prevent a person

fromusing the access provisions of part |1l of the UPA to
obtain premature access to evidence gathered by a governnent
agency in connection with crimnal, civil, or admnistrative

proceedi ngs agai nst the person requesting access, until such
proceedi ngs have concluded. W believe that, under the
University's Conplaint Procedure, the Investigating Panel acts in
an inquisitorial capacity, substituting for an investigation by
the EEQ AA O fi ce.

As such, we believe that until a cause or no cause
determnation is made by the Vice President based upon the
i nvestigation conducted by the investigating panel, the
investigating panel's fact-finding report may be withheld from
t he respondent faculty nenber, to prevent the faculty nenber from
gaining premature access to the University's evidence.
Furthernore, since disclosure of the fact-finding report to other
persons nmentioned in the report would easily defeat the
| egi sl ative intent underlying section 92F-22(4), Hawaii Revised
Statutes, we believe that the University should w thhold the
report fromthe conplai nant and other individuals to whomit
pertains, until a final decision has been nmade by the Vice
Pr esi dent.

FACTS

The University has adopted policies and procedures for the
filing, investigation, and disposition of conplaints of sexual
harassnent agai nst enpl oyees of the University. These policies
are set forth in a docunent dated August 1, 1992, entitled
"University of Hawaii-Manoa Canpus Conpl ai nt Procedures for
Executive Policy El.203 Sexual Harassnment Policy" (hereinafter
"Conpl ai nt Procedure").

Section Il E of the Conplaint Procedure is entitled "Fornal
Conpl ai nt Options," and provi des:

E. FORMAL COVPLAI NT OPTI ONS
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The formal conplaint procedures in this
policy require thorough investigations of al
formal charges of sexual harassnent. Fornma
conpl aint and investigation procedures wll not
protect the identity of the conplainant fromthe
respondent.

Any person who wishes to file a formal sexua
harassnment conplaint is advised to do so as soon
as possible after the harassnent occurs.
Compl ai nts should be filed within 180 days of the
| ast incident of harassnent.

Pr ocedur es

1. Formal conplaints nust be filed by the
conplainant wwth the EEQ AA Ofice. The
conpl ai nant may choose one of two
procedural options:

Option A

The conpl ai nant may choose to have the
case heard by an investigating panel
after an investigation by the EEQ AA

O fice. The appropriate Vice President
will review the panel's findings and
make a deci sion.

Option B

The conpl ai nant may choose to have the
EEQ AA O fice investigate the case and
submt findings directly to the
appropriate Vice President for decision,
wi t hout a panel hearing.

8. Upon conpl etion of the EEQ AA Ofice's
investigation of a formal conplaint, all
information conpiled by the Ofice wll
be handl ed as foll ows:

Option A

Wiere a panel option has been sel ected,
information conpiled by the EEQ AA
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Oficeis transferred to the Ofice of
the Senior Vice President for Academ c
Affairs for transmttal to the

i nvestigating panel. The investigating
panel will conclude the investigation by
submtting its findings to the
appropriate Vice President. See
Sections V, VI, and VII. In this case
the appropriate Vice President shall,

wi thin 10 worki ng days of receipt of the
i nvestigating panel's findings report,
render a decision as to "cause" or "no
cause" and what sanctions wll be

i nposed. See Sections VIII and | X

Section V of the Conplaint Procedure, entitled "The
| nvesti gating Panel ," provides:

V. THE | NVESTI GATI NG PANEL

An investigating panel wll be selected from
a pool of 30 nenbers. This pool wll be
appoi nted by the Senior Vice President for
Academ c Affairs in consultation with the
various unions, chartered student
organi zati ons, and ot her canpus groups. The
pool will consist of five undergraduate
students, five graduate students, five
faculty, five APT staff, five executive and
manageri al enpl oyees, and five civil service
staff. Menbers will be famliarized with the
i nterpersonal, institutional, and | egal
aspects of sexual harassnment by the Student
Advocate with assistance fromthe EEQ AA
Ofice.

Wthin five working days of receipt of the
investigative file, the Ofice of Senior Vice
President for Academc Affairs wll select
three nmenbers fromthe pools to constitute a
panel. Before the panel is selected, the
conpl ai nant and respondent may each strike
the nanes of up to three persons fromthe
pool. The panel of three will have one
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menber each fromthe peer group of the
Conmpl ai nant, fromthe peer group of the
respondent, and from anot her category in the
pool who shall serve as the presiding

officer.
The panel will review the investigative file,
consider all information related to the

conpl aint, and may question any w t nesses,

t he respondent and the conplainant. The
panel wll make a report of findings of fact
to the appropriate Vice President. Menbers
of the investigating panel will act at al
times to preserve the confidentiality of the
i nvestigation .

Section VI of the Conplaint Procedure generally provides
that the investigating panel shall: (1) review the investigative
file, and may question w tnesses, including the conplainant and
the respondent; (2) nmaintain the confidentiality of the
investigation by limting attendance to nenbers of the panel, the
parties, their representatives, and wi tnesses; (3) permt the
conpl ai nant and respondent to make oral and witten statenents
and argunents on all issues involved; (4) question w tnesses, and
permt the conplainant and respondent to question w tnesses; (5)
permt the conplainant and respondent to submt additional signed
statenents before the conclusion of the investigation; (6) permt
the parties to have one representative present at the hearing;

(7) conduct closed deliberations, and (8) transmt a report of
findings of fact to the appropriate Vice President within 20
wor ki ng days follow ng conpl etion of deliberations.

Section VII, entitled "Transmttal of Fact Finding Report,"”
provi des that the EEQ AA investigating officer or the
investigating panel will report findings of fact to the
appropriate Vice President, and further provides, "[t]he
conpl ai nant and t he respondent shall each receive a copy of the
findings report.”

Section VIIIl, entitled "Vice President Decision," provides:
The appropriate Vice President reviews the

I nvestigative report and makes a "cause" or
"no cause"” determ nation

A NO CAUSE FI NDI NG
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A no cause finding will be based on the
record as a whole and when the totality
of circunstances do not support the
conplainant's all egations.

B. CAUSE FI NDI NG

A cause finding will be based on the
record as a whole and when the totality
of circunstances support the
conplainant's all egations.

The Vice President determ nes the renedi al
action to be taken, provided that for civil
service enpl oyees, if dism ssal is warranted,
the Vice President will recomend such action
to the Director of Personnel.

The Vice President will render a witten
deci sion including recomended sanctions to
the conpl ai nant, the respondent, and the
EEQ AA Director, wthin ten working days of
receiving the case file. The decision wll
be sent by certified mail to the conpl ai nant
and respondent. [ Enphases added. ]

Section X of the Conpl aint Procedure provides that the
conpl ai nant and respondent shall have access to an appeal s

procedure,

and that the Vice President's decision may be appeal ed

in witing by the conplainant or the respondent to the President
wi thin ten working days of receipt of the decision.

Finally, Section XlIl entitled "Rel ease of Information,"

provi des:

To saf eguard individual privacy,

di ssem nation of information relating to
conpl aints of discrimnation should be
limted to those individuals necessary to the
informal or formal proceedings. However,
conplete confidentiality cannot be naintained
in the process of handling informal and
formal conplaints. Certain information may
be di scl osed to appropriate adm nistrators,
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t he respondent, and w tnesses, anong others,
in order to conduct fact finding, institute
remedi al action, or informally resolve a
conplaint. Also, certain informati on may be
disclosed if required by law, rule,

regul ation, or order of a court of conpetent
jurisdiction.

In the spring of 1993, an undergraduate student at the
University filed a formal conplaint of sexual harassnment agai nst
a University faculty nenber, and el ected to have the conpl aint
i nvestigated by an investigating panel.

After interview ng wtnesses, including the conplainant and
respondent, and conducting a hearing in Novenber of 1993, the
i nvestigating panel submtted a twenty-seven page fact-finding
report to Dr. Paul Yuen, University Vice President for Academ c
Affairs ("Vice President”). The fact-finding report found cause
to believe that: (1) the faculty nmenber engaged in sexual
contact with the conplainant; (2) the sexual contact was
unwel cone; and (3) the conplainant submtted to the sexual
contact because she felt obligated to the faculty nenber as a
result of financial and other assistance provided by the faculty
menber. The investigating panel also found insufficient evidence
to find cause to believe that the faculty nmenber created a
hostil e environment within the faculty nmenber's cl assroom

The Vice President reviewed the fact-finding report and
investigation file, and found no cause to believe that the
faculty nmenber violated the University's Conpl aint Procedure.
Thi s deci sion has been appeal ed by the conplainant to the
Uni versity President.

In a letter to the Attorney General dated January 13, 1994,
the University requested an opinion concerning the disclosure of
the investigating panel's fact-finding report in |light of section
92F-14(b) (4), Hawaii Revised Statutes, as anended by Act 191,
Session Laws of Hawaii 1993.

In a letter to Honorable Kenneth W Mortinmer dated
February 23, 1994 (attached as Exhibit "A") we advised the
University that under part Il of the U PA as anended by Act 191,
Session Laws of Hawaii 1993, the fact-finding report of the
i nvestigating panel should not be made available for public
i nspection and copying, since at that point in the process of the
University's Conplaint Procedure, the faculty nenber had not been
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ei ther suspended or discharged. W also infornmed the University
that, in a separate opinion, we would advise the University

whet her, under part 11l of the U PA the fact-finding report nust
be made avail abl e for inspection and copying by the conpl ai nant
and respondent faculty nenber.

DI SCUSSI ON
| NTRODUCTI ON

Part 11l of the U PA entitled "D sclosure of Personal
Records, " sections 92F-21 through 92F-28, Hawaii Revi sed
Statutes, governs an individual's right to inspect, copy, and
request correction or anendnent of the individual's "personal
records.” The individual's right to inspect, and request
correction and anendnent of the individual's personal records
serves two inportant policies underlying the U PA nanely, "[t]o
make government accountable to individuals in the collection,
use, and dissem nation of information relating to them" and
"[t]o provide for accurate, relevant, tinmely, and conplete

government records." Haw. Rev. Stat. § 92F-2 (Supp. 1992).2 The
U PA s legislative history reflects that:

The bill will recodify najor portions of

’The prefatory note to the Uniform Information Practices Code
("Model Code") drafted by the National Conference of Comm ssioners
on Uniform State Laws, and upon whi ch the U PA was nodel ed,
provi des:

In order to acconplish these goals the Code
requires (1) the right of an individual to
see and copy personal data records relating to
self, (2) the opportunity to have those
records corrected or anmended, (3) governnent
to maintain no secret systens of records
concerning an individual, (4) governnent to
l[imt the types of information it can collect,
and (5) governnent to limt the nmanner of
collection, use and disclosure of individually
identifiable information.

Mode Code Prefatory Note at 4 (1980).
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Chapter 92E, HRS, in Sections -21 to -28
except that these provisions will be limted
to handling an individual's desire to see his
or her own record. All other requests for
access to personal records (i.e. by others)
w || be handl ed by the precedi ng sections of
the bill. In this way, the very inportant
right to review and correct one's own record
Is not confused wth general access
questions.

S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw,
S.J. 689, 691 (1988); H R Conf. Comm Rep. No. 112-88, Haw. H. J.
817, 818 (1988) (enphasis added).

Addi tionally, the Mddel Code comentary reflects that
Article Il of the Mddel Code "establishes a statutory framework

simlar to the Federal Privacy Act." Mdel Code § 3-101

comentary at 21 (1980). The legislative history of the federal
Privacy Act of 1974 ("Privacy Act") concerning the inportance of
an individual's access to records that are about them provides:

The Comm ttee believes that the size of
t he Federal Governnent, the sheer nunber of
personal records it nmust handle, and the
growi ng conplexities of information
technol ogy require that the full protections
agai nst abuses of the power of the governnment
to affect the privacy of the individual and
the confidentiality of personal information
nmust depend in part upon the participation of
the individual in nonitoring the maintenance
and di sclosure of his own file.

To this end, we agree wth nmenbers of
t he nunmerous respected study bodi es that an
i ndi vi dual shoul d have the right to discover
if he is the subject of a governnment file, to
be granted access to it, to be able to assure
the accuracy of it, and to determ ne whet her
the file has been abused by i nproper
di scl osure.

The Commttee agrees with the concl usion

of one governnment study that "In the majority
of cases, the citizen's right of access to
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i nformati on kept on him by the Federal
Governnment will not interfere with the
ongoi ng program of the agency. In addition,
giving the individual a right of access wll
often be a desirable adjunct to any other
system designed to insure file accuracy."

Furthernore, your Conmmttee adopts the
tinmely observation by one scholar fromthe
Counci | on Science of Technol ogy study that
"giving the individual maxinumability to
exam ne what the Governnent knows on the
person should help pronote citizen confidence
in activities of the Federal Governnent and
is essential to assure that notions of due
process are enpl oyed when deci sions are nade
on the basis of personal information."

S. Rep. No. 93-1183, 93rd Cong., 2d Sess. (1974).

Addi tionally, during the Proceedi ngs of the Constitutional
Convention of the State of Hawaii of 1978 ("Proceedi ngs™), the
Commttee of Rights, Suffrage and El ections noted, in discussing
a proposed privacy anendnent to the Constitution of the State of
Hawaii, that "the right to privacy should ensure that at the
| east an individual shall have the right to inspect records to
correct information about hinself.” Standing Commttee Report
No. 69, Vol. | Proceedings at 674 (enphasis added).

Under the U PA, the term "personal record," neans:

[Alny item collection, or grouping of

I nformation about an individual that is
mai nt ai ned by an agency. It includes, but is
not Timted to, the individual's education,
financial, nedical, or enploynent history, or
itens that contain or nake reference to the

i ndi vidual "s nanme, 1dentifying particular
assigned to the individual, such as a
fingerprint or voice print or a photograph.

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphases added).

The definition of the term "personal record" is nearly
identical to the definition of the term"record" set forth in the
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federal Privacy Act of 1974, 5 U.S.C. § 552a(a)(4) ("Privacy
Act").® As noted above, the commentary to the Mdel Code
reflects that Article Il of the Mdel Code establishes a
statutory framework simlar to the federal Privacy Act. Federal
courts examning this definition have found that to be a "record"
under the Privacy Act, the information nust identify an

i ndi vi dual .

Qui delines issued by the U S. Ofice of Managenent and
Budget do not Iimt the term"record"” to information that is
"personal " or specifically about an individual's characteristics
or qualities:

[ Record] includes individual identifiers in
any formincluding, but not limted to,
fingerprints, voice-prints and phot ographs

The term "record” was defined "to assure
the intent that a record can include as
little as one descriptive item about an
i ndi vidual. (Congressional Record, p.

S21818, Decenber 17, 1974 and p. H12246,
Decenber 17, 1974).

OMB Cui delines, 40 Fed. Reg. 28,948, 28,951-52 (1975).

Consistent with the OMB Quidelines, the Court of Appeals for
the Third Circuit recently held that the term"record"
"enconpasses any information about an individual that is |inked
to that individual through an identifying particular” and is not

3Under section 552a(a)(4) of the Privacy Act, the term"record"
neans:

[Alny item collection, or grouping of

i nformati on about an individual that is

mai nt ai ned by an agency, including, but not
limted to, his education, financial
transactions, nedical history, and crimnal or
enpl oynent hi story and that contains his nane,
or the identifying nunber, synbol, or other
identifying particular assigned to the

i ndi vidual, such as a finger or voice print or
a phot ogr aph.
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"l'tmted to information which taken alone directly reflects a
characteristic or quality." Quinn v. Stone, 978 F.2d 126, 133
(3rd Gr. 1992) (out-of-date hone addresses on roster and tine
card information held to be records covered by the Privacy Act).

Nonet hel ess, several courts have adopted a narrow
construction of the term such that a "record" "nust reflect sone
quality of characteristic of the individual involved." Boyd v.
Secretary of the Navy, 709 F.d 684, 686 (11th Cr. 1983); see
al so Topurdize v. U S. Information Agency, 772 F. Supp. 662, 664
(D.D.C. 1991); Unt v. Aerospace Corp., 765 F.2d 1440, 1448-49
(9th Cr. 1985).

Furthernore, federal court decisions under the Privacy Act
also indicate that a "record" is about an individual, even if the
record contains information about third persons. |n Voel ker v.
| RS, 646 F.2d 333-35 (8th Cir. 1981), the court held that "there
is no justification for requiring that information in a
requesting individual's record neet sone separate 'pertaining to
standard before disclosure is authorized [and i]n any event, it
defies logic to say that information properly contained in a
person's record does not pertain to that person, even if it may
al so pertain to another individual." See also Topurdize v. USIA,
772 F. Supp. 662 (D.D.C. 1991).

Havi ng exam ned that fact-finding report of the
i nvestigating panel, however, we find that even if we were to
narrowl y construe the term"personal record,” in the same manner
that the term"record" is construed by sone federal courts, the
fact-finding report constitutes a "personal record" of both the
conpl ai nant and respondent. The fact-finding report does reflect
on qualities, characteristics, and personal affairs of both of
t hese individuals, and does refer to them by nane throughout the
report. Furthernore, our conclusion that the fact-finding report
is a personal record of the conplai nant and respondent is
consistent wwth the U PA s express definition of the term
"personal record,” and is fully consistent with the policies that
underlie part 1l of the U PA

Wth regard to the disclosure of personal records to the
i ndi viduals to whomthey pertain, section 92F-23, Hawaii Revised
Statutes, describes an agency's affirmative duties, in pertinent
part, as foll ows:

§92F- 23 Access to personal record;
initial procedure. Upon the request of an
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i ndi vidual to gain access to the individual's
personal record, an agency shall permt the

i ndi vidual to review the record and have a
copy made within ten working days foll ow ng
the date of the request unless the personal
record requested is exenpted under section
92F- 22 .

Haw. Rev. Stat. § 92F-23 (Supp. 1992).

Based upon our exam nation of the fact-finding report
prepared by the investigating panel, we believe that only two of
the exenptions in section 92F-22, Hawaii Revised Statutes, would
arguably permt the University to withhold the report fromthe
individuals to whomit pertains. W address these two exenptions
bel ow.

I'1. I NVESTI GATI VE REPORTS AND MATERI ALS I N UPCOM NG ONGO NG OR
PENDI NG ADM NI STRATI VE PROCEEDI NGS AGAI NST THE | NDI VI DUAL

Under part 111 of the U PA an agency is not required to
di scl ose "investigative reports and materials, relating to an
upcom ng, ongoing, or pending civil or crimnal action or
adm ni strative proceedi ng agai nst the individual." Haw. Rev.

Stat. § 92F-22(4) (Supp. 1992 & Conp. 1993) (enphases added).

Section 92F-22(4), Hawaii Revised Statutes, has no
conparabl e provision in Article |1l of the Mddel Code. Rather,
section 92F-22(4), Hawaii Revised Statutes, was taken verbatim
fromfornmer section 92E-3(4), Hawaii Revised Statutes. This
section of chapter 92E, Hawaii Revised Statutes, now repeal ed,
was created by the House Committee on Judiciary in anmendnments to
1980 House Bill No. 501. House Standing Committee Report No.
614- 80, reflects:

(e) Exenption (4) in the original
bill--personal records relating to an
upcom ng, civil or crimnal action against
t he person--has been renunbered as exenption
(5) and anended to protect against
di scl osure, as personal records of
i nvestigative reports and materials relating
to an upcom ng, ongoing, or pending civil or
crimnal action or adm nistrative proceedi ng
agai nst the individual. This anendnent takes
into account the concern expressed by the
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Departnent of Regul atory Agencies to protect
agai nst disclosure, as personal records, of
Investigative materials related to an
upcom ng disciplinary admnistrative
proceedi ng agai nst the 1 ndividual.

H Stand. Com Rep. No. 614-80, 10th Leg., 1980 Reg. Sess., Haw.
H J. 1560, 1565 (1980) (enphasis added).

While this provision was added |l argely at the request of the
t hen Departnent of Regul atory Agencies to protect fromdisclosure
investigative reports and materials relating to admnistrative
di sci plinary proceedi ngs agai nst professional and vocati onal
i censees, we see no reason why simlar policy concerns are not
present with respect to agency personnel investigations that may
|l ead to disciplinary proceedi ngs against State or county
enpl oyees: giving the target of a proceeding prenature access to
the governnent's evidence. Wile the University's Conpl aint
Procedure indicates that the "case is to be heard" by the
| nvestigating Panel, and it is to provide a witten report of its
findings to the University Vice President, the investigating
panel's duties are really inquisitorial in nature, in that it
substitutes for an investigation by the EEQ AA O fice should the
conpl ai nant select "Option A" under Section IIl E of the
Compl ai nt Procedure. Accordingly, it is our opinion that the
process created by the University's Conpl aint Procedure is an
"adm ni strative proceeding”" within the neaning of section
92F-22(4), Hawaii Revised Statutes.?’

Mor eover, because this exenption was intended to prevent a
target of a civil or crimnal action or adm nistrative proceedi ng
from obtaining premature access to the governnment's evidence, we
believe that the legislative policies underlying this exenption
woul d be defeated were ot her persons nentioned in the
fact-finding report provided with access to the sane while the

“Black's Law Dictionary 43 (5th ed. 1979) defines the term
"adm ni strative procedure”™ as "[m ethods and processes before
adm ni strative agencies as distinguished fromjudicial procedure

which applies to courts.” Simlarly, it defines the term
"adm nistrative renedy"” as a "[n]Jon-judicial remedy provided by an
agency, board, conmssion, or the like." 1d. Wile the

Uni versity's Conpl aint Procedure does not involve a fornal
"contested case" hearing under chapter 91, Hawaii Revi sed Stat utes,
we believe that it is nonethel ess an "adm ni strative proceedi ng."
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proceedi ng remai ns "upcom ng, ongoi ng, or pending."

Accordingly, it is our opinion that under section 92F-22(4),
Hawai i Revi sed Statutes, an agency may w thhold investigative
reports froman individual against whomthe proceeding is
brought, as well as other persons nentioned in the reports.

Al so, because the investigating panel does not make the
cause or no-cause determ nation, but the Vice President does, we
believe that the admnistrative proceeding is no | onger "pending"
for purposes of this exenption after the Vice President issues a
cause or no cause determ nation under Section VIII of the
Conpl ai nt Procedure.”®> Accordingly, we conclude that after the
Vi ce President makes a cause or no cause determ nation, the
fact-finding report should be nade avail able for inspection and
copying by the individuals to whomit pertains, the conplai nant
and respondent.

[11. TDENTITY OF SOURCE WHO PROVI DED | NFORVATI ON UNDER AN EXPRESS
OR | MPLI ED PROM SE OF CONFI DENTI ALI TY

Under part 111 of the U PA an agency is not required to
di scl ose personal records or information therein "[t]he
di scl osure of which would reveal the identity of a source who
furnished information to the agency under an express or inplied

prom se of confidentiality.” Haw. Rev. Stat. § 92F-22(4) (Supp
1992 & Conp. 1993).

In OP Opinion Letter No. 92-24 (Dec. 2, 1992), we exam ned
this exenption and based upon case | aw under a simlar exenption
in the Privacy Act, we noted that this exenption generally only
applies to information that would reveal the identity of a
confidential source, and does not apply to information furnished
by such source. See QP Op. Ltr. No. 92-24 at 11 (Dec. 2, 1992).

Qur exam nation of the fact-finding report at issue suggests
t hat none of the persons nentioned therein furnished information
to the investigating panel under an express prom se of

°Al t hough the University's Conpl aint Procedure provides that
t he conpl ai nant and respondent shall be provided with a copy of the
investigating panel's report, it does not specify the point at
which the report nust be disclosed. Accordingly, we do not believe
that the University's Conplaint Procedure conflicts with the
conclusion set forth in this opinion.
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confidentiality. Wth respect to whether any of these

i ndi viduals furnished informati on under an inplied prom se of
confidentiality, in OP Opinion Letter No. 92-24, quoting a
federal court decision, we observed that:

Verification of the fact of such a[n]
[inmplied] prom se of confidentiality may vary
in extent depending on the type of
information, the circunstances under which it
was gat hered, and other factors, but sone
effort beyond nere observations that the
docunent contain coments on a prospective
enpl oyee' s character and ot her personal
assets or shortcom ngs, and that they were
suppl i ed by acquai ntances and busi ness
associ ates, nust be nmade to enable a
determ nati on of exactly what Kkinds of
assurances, if any, were given to the
providers of the information. An inplied
prom se of confidentiality is established
only as a | ogical deduction fromthe
ci rcunst ances shown, and fromone set to
anot her the result indicated expectably may
differ

OP Op. Ltr. No. 92-24 at 9 (Dec. 2, 1992), quoting Londrigan v.
FBI, 670 F.2d 1164, 1173 (D.C. Cr. 1984).

While the investigating panel's fact-finding report contains
guotations fromthe statenents of students and other w tnesses
related to the acts of alleged sexual harassnment, and sonme (but
not all) of these students are identified by nane, the
fact-finding report is devoid of any evidence that assurances of
confidentiality were nade to these w tnesses, or that an
assurance of confidentiality may reasonably be inplied.

In the absence of such indicia or evidence, we are
constrained to conclude that this exenption does not apply to the
fact-finding report. However, should the investigating panel
present the OP with evidence that woul d support the existence of
an express or inplied prom se of confidentiality, we shall
reconsi der our opinion in this regard.

CONCLUSI ON

Based upon an exam nation of the investigation panel's
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fact-finding report, it is our opinion that this report is a
"personal record," pertaining to the conplainant and respondent,
as this termis defined in section 92F- 3, Hawaii Revi sed

St at ut es.

Furthernore, for the reasons set forth above, it is our
opi nion that once a cause or no cause decision is made by the
Vice President, the fact-finding report nust be made avail abl e
for inspection and copying by the conpl ai nant and respondent.
Until such time, however, we find that the report is protected
fromdisclosure to the individuals to whomit pertains under
section 92F-22(4), Hawaii Revised Statutes, since it is an
investigative report relating to "an upcom ng, ongoi ng, or
pendi ng" adm ni strative proceedi ng.

Furt hernore, because we have not been presented with any
evi dence that would reasonably support a finding that individuals
identified in the report furnished information under an express
or inplied prom se of confidentiality, see section 92F-22(2),
Hawaii Revised Statutes, we find that the report nust be
di scl osed to the conpl ai nant and respondent in its entirety.

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

HRJ: sc
At t achnment
C: T. Anthony G II, Esq
Sherri Ann Loo, Deputy Attorney Ceneral
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